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EUROPEAN UNION (WITHDRAWAL) BILL: OVERVIEW OF WRITTEN EVIDENCE 

Purpose 

1. The Committee issued a call for written evidence with regard to the UK 
Government’s European Union (Withdrawal) Bill in mid-July.  The Scottish 
Government published a Legislative Consent Memorandum on the Bill on 12 
September.  The call for written evidence closed on 29 September.  This paper does 
not provide an account of all views expressed in the written submissions but rather 
an overview of the main themes and views expressed from the written submissions 
received.

Background 

2. The Committee sought views in its call for evidence on the European Union
(Withdrawal) Bill with regard to five main issues as follows:

 The appropriateness of the powers proposed in the Bill for UK Ministers
and Scottish Ministers;

 The approach proposed in the Bill for repatriating powers which are
currently competences of the European Union and the implications of this
approach for the devolution settlement in Scotland;

 Whether there is a need to establish common UK frameworks to replace
EU frameworks in devolved policy areas such as agriculture and
environment; the appropriateness of the arrangements for these
suggested by the European Union (Withdrawal) Bill; and alternative
models for discussing, agreeing and operating any common frameworks
that may be required;

 The suitability of current inter-governmental relations structures for a post-
Brexit environment, and alternative processes and structures that may
improve the effectiveness of intergovernmental relations, in light of the
process of EU withdrawal and the development of common frameworks;

 Mechanisms that could be put in place to ensure that the Scottish
Parliament has sufficient oversight over the process of negotiating,
legislating for and implementing Brexit, and of the exercise of powers
conferred on Scottish and UK Ministers by the European Union
(Withdrawal) Bill.

3. Fifteen responses were received and a list of respondents is attached.
The remainder of this paper provides an overview of the evidence
received against six main areas considered in the written submissions:

 Impact on the Devolution Settlement
 Sewel Convention
 European Union Policy-Making
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 Common Frameworks
 Delegated Powers
 Charter of Fundamental Rights

Impact on the Devolution Settlement 

4. A wide range of respondents considered the implications of the Bill for the
operation of the devolution settlement in Scotland.  Generally, respondents 
expressed concern at the implications for devolution and in some instances 
suggested amendments to the Bill which could seek to address issues raised.  For 
example, Professor Jim Gallagher commented that— 

“The UK government argue that their approach is essentially a holding 
operation until an appropriate allocation of powers can be made.  This looks 
like a rationalisation: it is always easier to retain power, especially when you 
have no clear idea what will need to be done, as with much of Brexit.  This is 
however inconsistent with the approach of devolving responsibility unless 
there is good reason to reserve it, and it is not consistent with the devolution 
deals for Scotland, Wales and Northern Ireland” (p.4). 

5. Professor Michael Keating considered (p.2) that the Bill “represents a rolling-
back of devolution” and that the shift away from a reserved powers model towards a 
greater degree of conferred powers would make it “difficult to make coherent policy 
or to work across policy fields”.  This shift in approach, he considered, would result in 
a move “closer to a hierarchical model of devolution, in which the broad principles 
[are] set in London and the details filled in across the nations”.  Dr Tobias Lock (p.7) 
stated that the Bill “will result in a shift in balance … with Westminster’s powers 
being augmented and Holyrood’s staying the same”. 

6. Professor McHarg et al observed that the “UK Government is correct to say
that the devolved institutions will be no more restricted in their competence than they 
are at present if the Bill is enacted in its current form.  However, this does not mean 
that the approach taken by the Bill has no impact on the devolution settlement” 
(p.11).  and then proceeded to raise a range of objections to the approach taken in 
the Bill.  In particular, they noted that the approach taken in Clause 11 would “greatly 
increase the complexity involved in determining the boundaries of devolved 
competence”.  They went on to state that— 

“The highly particularistic approach taken in clause 11 is also inappropriate in 
a constitutional division of powers, which ought to proceed on the basis of 
broad allocations of reserved and devolved powers, relying upon a robust 
system of intergovernmental relations to sort out inevitable overlaps and 
spillovers. Instead, the approach in clause 11 pegs the limits of devolved 
competence to the way in which EU level competences had been exercised at 
a particular point in time (exit day). This is not only inherently arbitrary and 
likely to become increasingly out-dated, but it is almost certain to have 
unintended and unpredictable consequences for both the devolved and UK 
governments” (p.13). 
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7. The Law Society of Scotland queried which Acts of the Scottish Parliament
Clause 11 would apply to.  The Society then suggested a range of alternative 
approaches to that taken in Clause 11, without expressing a preference, as follows: 

A. Adopt the provision in the Bill on a transitional basis that is subject to a 
specific cut-off date.  Upon expiry of the transitional period, powers in 
devolved areas would return to devolved legislatures unless agreement had 
been reached to the contrary; 

B. Repeal the EU law constraint and allow EU competences to be allocated as 
determined by Schedule 5 of the Scotland Act 1998; 

C. Replace the cross-cutting EU constraint with new cross-cutting constraints, 
such as to protect the UK single market or to comply with international 
obligations; 

D. Repeal the EU law constraint and amend Schedule 5 to re-reserve specific 
competences to the UK level. 

8. COSLA considered that the Bill would result in “less local government
influence on existing EU Policy areas than we do now” and stressed the need for an 
approach that embedded subsidiarity and proportionality to be adopted.  COSLA 
stated that the Bill— 

“places the main power for repatriating and adapting these sources of EU law 
into the hands of UK ministers, with only consultation allowed for Scottish 
Ministers. This risks excessive ministerial discretion and a lack of 
accountability for powers that are currently shared between the EU and the 
devolved administrations (often with Local Government input)” (p.2). 

9. Lastly, the Institute for Government (IfG) stated that it could see the validity of
both the Scottish and UK Government perspectives on the approach taken in Clause 
11 of the Bill.  The IfG considered that there required to be negotiation and 
compromise with regard to the approach taken.  The IfG proposed that— 

“the UK and devolved governments should urgently agree a set of principles 
to determine in which areas Westminster should gain the power to legislate 
for the whole UK in order to replace EU law. That should be accompanied by 
a non-exhaustive list of powers that will be ‘released’ immediately upon exit 
day to the Scottish Parliament (and the other devolved institutions). The 
presumption should be that powers are devolved unless there is a strong, 
evidence-based reason why new frameworks will require the passage of 
legislation at Westminster” (p.4). 
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Sewel Convention 

10. Some respondents commented on the Sewel Convention and the recognition
by the UK Government that the Bill engaged the Sewel Convention.  Respondents 
also tended to note the Supreme Court judgement that the Convention was not 
justiciable.  This tended to result in a recognition that Westminster would be able to 
legislate in this area regardless of whether the Scottish Parliament provided consent 
to the Bill.  For example, Dr Tobias Lock commented— 

“A refusal by the Scottish Parliament to give legislative consent would 
consequently have political implications only, but not legal implications.  
Westminster would still be able to legislate as intended” (p.9). 

11. Whilst respondents recognised the legal position, respondents tended to
express concern at the political consequences of the UK Government legislating 
without the consent of the devolved legislatures.  For example, NFU Scotland stated 
(p.4) that it “is concerned about the political implications such a situation would bring 
about in terms of relations between the UK Government and the devolved 
administrations”.  McHarg et. al. commented on this position in the following terms— 

“There is no clear constitutional understanding as to what circumstances are 
sufficiently abnormal to justify ignoring a refusal of devolved consent as the 
situation has never arisen before. However, it is at least arguable that, given 
the seriousness of the constitutional issues at stake, lack of devolved consent 
should only be overridden in cases of necessity. Clearly, it is not necessary 
that the EUW Bill be enacted in its current form in order to secure an orderly 
Brexit” (p.14). 

European Union Policy-making 

12. A range of respondents, particularly those from sectoral backgrounds,
emphasised perceived advantages of the current legislative and policy-making 
process in the European Union.  Such responses tended to emphasise the scope 
with the EU policy process for variation and flexibility across the UK in the 
implementation of policy.  For example, the RSPB noted that— 

“the EU’s Common Agricultural Policy currently provides a consistent and 
coherent policy framework across the UK that also allows a degree of 
flexibility, recognising that farming, nature and communities are different in 
different parts of the UK and face varying challenges, but that there are also 
many similarities across the UK’s rural areas that necessitate consistency and 
complementarity of approach. This context will not change post-brexit” (p.4). 

13. Similarly, Scottish Environment Link also recognised that scope for a variable
approach to implementation was integral to the current approach to policy-making 
with regard to the environment, climate, agriculture and fisheries.  Specific examples 
of devolved policy-making with regard to the plastic bag carrier charge and the 
decision not to allow the use of genetically modified crops were cited as examples of 
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variation within the UK as part of a EU legislative framework.  Scottish Environment 
Link commented— 

“Cooperation and coordination across the UK is necessary to ensure that 
there is no risk of diluting environmental protections in favour of perceived 
competition gains. At the same time, it is important to respect the devolution 
settlement by ensuring that any frameworks are agreed by all UK 
governments, and that they allow for policy divergence when circumstances 
require this, such as climate, geography, local biodiversity, and local 
traditions. There is also a need to ensure that as the UK exits the EU, the 
Scottish government as well as the administrations in Wales and Northern 
Ireland, are able to pursue more ambitious environmental policies, beyond the 
baseline provided by any UK frameworks” (p.3). 

14. RIAS noted the positive impact of a range of EU legislation in areas such as
environmental legislation and employment law.  RTPI Scotland noted the significant 
impact of EU directives and funding decisions upon the planning sector in Scotland.  
RTPI Scotland suggested that— 

“With membership of the EU no longer a factor, the most appropriate 
replacement for this would be for the environmental responsibilities of 
devolved governments to be augmented with responsibilities from the EU. 
However this will require agreements between the governments in the UK in 
order to handle cross border environmental impacts and to create a common 
environmental framework within which, for example, industries would 
function”. 

15. Alternatively, NFU Scotland whilst noting the high standards which the
Common Agricultural Policy (CAP) had brought about in areas such as animal health 
and welfare, food safety and environmental protection also noted that the CAP could 
be prescriptive, top-down in nature, stifled innovation and could result in counter-
productive results.  NFU Scotland considered that— 

“leaving the EU presents a valuable opportunity to develop a new agricultural 
policy and regulatory framework that is much better fitted to the differing 
contexts of agriculture across the UK. 

It is the position of NFUS that devolution of agricultural policy has worked very 
well for Scottish agriculture as it has allowed decisions on the implementation 
of the CAP to be made closer to the businesses it impacts. Under this 
arrangement, Scotland has been free to implement agricultural policy in 
different ways to its neighbours elsewhere in the UK” (p.2). 

16. Professor Colin Reid, on behalf of the Brexit and Environment Network, made
a similar point in relation to the scope for variation in policy-making with regard to the 
environment.  He commented— 

“The devolution agreements post-date the UK’s membership of the EU and 
were crafted in the light of the multi-level governance structure that has 
evolved at EU level.  The EU rules provided a framework and in some areas a 
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minimum benchmark that all EU (and by extension UK) states have to abide 
by.  There is divergence in environmental policy within the UK but within the 
context of the EU frameworks and standards” (p.2). 

17. A number of respondents also noted that the governance arrangements
provided by EU institutions in spheres such as environmental policy would also need 
to be created within the UK post-Brexit.  For example, RSPB Scotland stated— 

“Environmental law will only achieve desired outcomes with the support of 
robust institutions to ensure implementation and, when necessary, 
enforcement of that law. EU institutions such as the European Commission 
and the European Court of Justice play a central role in this process at 
present, undertaking monitoring, oversight, implementation and enforcement 
of environmental law. Current domestic governance arrangements such as 
judicial review, parliamentary processes and domestic environmental 
agencies in Scotland, and in the UK, are not equivalent to existing EU 
arrangements”. 

General Principles of EU Law 

18. General principles of EU law are derived from the EU treaties and from the
decisions of the Court of Justice of the European Union.  The Bill seeks to bring 
these principles into domestic law, with the exception of the Charter of Fundamental 
Rights (considered later in this paper), but modifies these principles to seek to 
ensure that these principles would not be the basis for a right of action in a court of 
law.  Instead, these rights would become an interpretational aid for courts 
considering EU-derived law.  A range of respondents emphasised that the general 
principles of EU law should be given effect in domestic law.  For example, McHarg 
et. al. noted that— 

“The General principles of EU law include recognition of fundamental rights, 
proportionality, legal certainty, due process, equality and subsidiarity. 
Although these are given effect in domestic law by virtue of clause 4, 
Schedule 1 makes clear that there will be no right of action in domestic law on 
or after exit day based on a failure to comply with any of the general principles 
of EU law” (p.2). 

19. This issue, and the wider issue of the application of general principles of
international law, was raised by a number of respondents in relation to environmental 
principles.  For instance, the RSPB stated— 

“Many of our strongest environmental protections are underpinned by general 
principles of international environmental law, such as the precautionary 
principle and the polluter pays principle. These principles, which have proved 
instrumental in the effective development and application of environmental 
protections, are embedded in the EU treaties but are not currently articulated 
in domestic law. The Bill does not provide sufficient clarity that these 
principles will be converted alongside other EU law. This is critical to ensure 
environmental legislation, including any jointly agreed frameworks between 
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the UK Government and devolved administrations, is applied and developed 
correctly in the future (p.1-2). 

Common Frameworks 

20. The issue of how common frameworks for policy fields returning from the EU
may be established was commented upon by the vast majority of respondents.  
Respondents tended to be critical of the approach taken in the Bill with regard to the 
repatriation of powers whilst recognising a need for common frameworks to be 
developed.  For example, Professor Jim Gallagher stated— 

“As it stands, the bill arrogates to UK ministers and the UK Parliament all 
powers currently exercised in Brussels. While this might be defensible in the 
short run – when it remains deeply unclear what leaving the EU might mean, 
what transitional arrangements might be, and what might replace the UK's EU 
obligations – it is not consistent with the UK's territorial constitution. This 
should be recognised explicitly in the legislation, but it, and the devolved 
governments, should also acknowledge the powers the UK government will 
need for continuing international obligations, while leaving other UK 
frameworks to be settled by mutual agreement between the different 
governments” (p.4). 

21. A variety of respondents tended to contextualise their position on common
frameworks with comment on the weak nature of current IGR structures in the UK 
and the need for these structures to be made more effective.  Generally, there was 
agreement that these frameworks should be developed through a process of 
discussion and agreement between the UK Government and devolved 
administrations.  For example, COSLA commented: 

“After withdrawal, there will be market and regulatory issues that need to be 
dealt [with] on a UK-wide basis to maintain the single internal market. The 
notion that this should be done by restoring pre EU-membership Westminster-
only arrangements seems unreasonable as devolution and multi-level 
governance has changed the constitutional and legal landscape in the 
intervening period. New models of intergovernmental policy coordination are 
needed” (p.5). 

22. In a similar vein, the RSPB noted that “the four UK governments will need to
agree and establish new and improved mechanisms for inter-governmental working 
at both Ministerial and official levels.  Wider stakeholder involvement and 
consultation should also be included as a core part of this process” (p.5).  For the 
Institute for Government a strengthening of IGR in the UK as a result of Brexit should 
require a guiding principle “that the four governments would work together in 
partnership to reach consensus on the UK’s Brexit strategy and on consequential 
changes to the UK territorial constitution” (p.1).  COSLA suggested that the 
arrangements for inter-governmental decision making should be set out in the Bill. 
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23. A wide variety of structures and forums were suggested as examples of 
means to strengthen IGR in the UK6.  Generally, however, respondents wished to 
see structures dealing with common frameworks that operated on the basis of 
consent across the UK and between jurisdictions.  For example, NFU Scotland 
commented— 
 

“NFUS agrees with the suggestion from a range of commentators that the 
simplest way to ensure all the devolved administrations have input is via a 
strengthened Joint Ministerial Committee, rebuilt into a UK Council of 
Ministers covering the various aspects of policy for which agreement between 
all four UK administrations is required. As part of this process, it is also 
important that all governments undertake meaningful consultation with 
interested stakeholders” (p.5). 

 
24. The lack of consideration within the Bill on the issue of the establishment of 
common frameworks was also a cause for concern for some respondents.  For 
example, Professor Colin Reid stated— 
 

“Given the need for future policies to be coordinated and negotiated by the 
devolved administrations together with the UK government, the lack of explicit 
and detailed consideration of how those administrations and, crucially, their 
legislatures can be involved in both the transfer and future development of 
policy is a significant weakness in the present Bill and associated proposals. 
This gap also undermines the principle of participation that underpins good 
environmental governance”. 

 
25. The issue of how the funding of any competences that may be repatriated 
was also highlighted by some respondents as an area where the Bill was silent and 
would require detailed consideration.  Lastly, some respondents stressed the need to 
improve inter-parliamentary relations alongside strengthened inter-governmental 
relations. 
 
 
Delegated Powers 
 
26. The powers proposed for UK and Scottish Ministers to amend primary 
legislation via the use of subordinate legislation in order to amend, repeal or replace 
EU law were the subject of widespread comment from respondents.  There tended to 
be a general acceptance of the need for the use of delegated powers but concern at 
the scope of the powers proposed in the Bill.  For example, Scottish Environment 
Link commented— 
 

“These broad delegated powers under the Withdrawal Bill are subject to 
inadequate Parliamentary scrutiny allowing Ministers to amend or repeal 
retained EU laws without proper scrutiny or oversight.  Where powers are to 
be exercised by Ministers in Westminster, a new committee should review the 
use of delegated powers and assess where such use of powers needs further 

                                                           
6 For example, see the submissions from COSLA and Professor Keating. 
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scrutiny.  Similarly, where delegated powers are exercised by Scottish 
Ministers, there must be adequate scrutiny of such powers by the Scottish 
Parliament.  Enhanced mechanisms for scrutiny and sifting are needed as not 
all changes are “technical” and some could have substantive implications on 
the scope and function of EU law” (p.2). 

 
27. COSLA commented on this issue that— 
 

“the powers of UK and Scottish Parliaments to scrutinise the use of the 
repatriated powers need to be enhanced if decisions making is to be brought 
closer to the people. The current provisions of the Bill are weaker than the 
existing EU arrangements”. 

 
28. Generally, respondents sought additional safeguards around the use of 
delegated powers or enhanced scrutiny processes7.  For example, the Law Society 
of Scotland suggested that the UK Government should consider limiting the 
delegated powers provisions in the Bill in line with the House of Lords Select 
Committee on the Constitution recommendations in its report on this issue8.  A 
number of respondents, such as the RSPB, were of the view that drawing a 
distinction between solely technical changes to legislation as opposed to policy 
changes was an arbitrary distinction.  Another issue raised by a number of 
respondents was that the lack of a definition of when ‘exit day’ would occur could 
result in Ministers having extensive powers for a period of time considerably longer 
than two years. 
 
29. The use of delegated powers by UK Ministers to amend devolved legislation 
was also the subject of concern.  For example, the Institute for Government stated— 
 

“The UK government is keen to give itself the maximum room for manoeuvre. 
That is in principle sensible, given the complexity and unknown size of the 
task of correcting the huge bulk of retained EU law in advance of exit day. 
However, the wide scope of executive powers in the bill does give rise to valid 
concerns, not least in terms of the implications for devolution. 

 
In particular, we agree that the consent of Scottish ministers … be sought 
before UK ministers act in devolved areas. That would be in keeping with the 
established Sewel convention that consent is sought for primary legislation 
that relates to devolved issues. 

 
We also believe there is a strong case for treating the Scotland Act 1998 (and 
the Government of Wales Act 2006) as fundamental constitutional laws that 
should not be subject to amendment by means of secondary legislation, which 
can be passed with little scrutiny at Westminster” (p.3). 

 

                                                           
7 For example, see the submissions from the Law Society of Scotland, McHarg et. al., Professor Colin 
Reid, NFU Scotland, Scottish Environment Link and the RSPB. 
8 House of Lords Select Committee on the Constitution, 9th Report, Session 2016-17, ‘The Great 
Repeal Bill and Delegated Powers’. 
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30. Dr Lock highlighted the time pressures which will apply in relation to scrutiny
of subordinate legislation relating to the Bill.  He commented— 

“One of the main concerns in this regard must be parliamentary scrutiny both 
at the Westminster and at the Scottish level. The main challenge in this regard 
will be time-pressure: even if appropriate mechanisms for effective scrutiny 
are found, the sheer time-pressure for effecting changes may render them 
ineffective” (p.5). 

31. In this regard, the Law Society of Scotland suggested that the UK and
Scottish governments should undertake an early programme of consultation on the 
draft subordinate legislation which will be required as a result of the Bill.  Dr Lock 
also highlighted that the powers contained in the Bill for Scottish Ministers with 
regard to devolved competences were more constrained than those for UK 
Government Ministers.  He observed that— 

“It is not entirely clear why Scottish ministers should be categorically excluded 
from powers to modify direct EU legislation so far as it falls within the 
devolved competence. For instance, a number of private international law 
instruments (e.g. the Brussels Regulations) may need specifically Scottish 
adaptations given the separateness of Scots law and the Scottish judiciary. 
Hence at least for these cases a case could be made that powers to modify 
them should be exercised by Scottish ministers” (p.8). 

Charter of Fundamental Rights 

32. A number of respondents, primarily from a legal perspective, raised concerns
that the Bill would result in the Charter of Fundamental Rights no longer forming part 
of domestic law.  The Law Society of Scotland commented— 

“We recommend that the UK Government should reconsider the removal of 
the Charter of Fundamental Rights and take stock of concerns which are held 
by many about the potential for erosion of human rights which may occur as 
the result of the removal of the Charter and the creation of difficulties for the 
UK Courts interpreting retained EU law in the absence of the Charter” (p.7). 

33. Dr Lock highlighted that the effect of the exclusion of the Charter from
domestic law would result in a change to the powers of the Scottish Parliament.  He 
noted that— 

“The Charter currently only applies where the Scottish Parliament legislates 
within the scope of EU law. However, in some areas the Charter provides 
stronger protection than the European Convention on Human Rights. 
Examples include an express right to the protection of personal data, 
childrens’ rights, a more comprehensive right to a fair trial, and many social 
rights” (p.6). 
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